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	JUDICIAL COMMITTEE ANNUAL REPORT – May 20, 2024


1.	Velazquez Framing LLC v. Cascadia Homes, Inc., 2 Wash..3rd 552 (2024)

The Washington Supreme Court reversed the Court of Appeals holding that Velazquez Framing did not need a pre-lien notice for labor and remanded to the lower court to determine how much of the lien at issue was attributable to labor as opposed to materials and equipment.  See, 2023 Judicial Committee Annual Report, Case No. 1, which reported on the Court of Appeals’ decision.   

Recall that Cascadia Homes is a general contractor and hired High End Construction (“High End”) for the framing.  High End orally agreed with Velazquez Framing (“Velazquez”) to complete the framing, unbeknownst to Cascadia. Velazquez worked from Oct 15-Nov 1, 2019.  Cascadia paid High End in October and November.  High End did not pay Velazquez.  Velazquez invoiced Cascadia in October and contacted it seeking payment but Cascadia did not pay.  In January 2020, Velazquez filed a lien and followed up with a complaint in September 2020.  There was no evidence that Velazquez gave any prelien notice to Cascadia. 

Velazquez ultimately prevailed in its argument that RCW 60.04.031(2) provides an exception to the prelien notice for parties contracting directly with the owner or owner’s common law agent, laborers whose claim of lien is based solely on labor, or subcontractors who contract directly with the contractor (emphasis added).  The Court held that the prelien notice requirement under RCW 60.04.031(1) and the exception in subsection (2) meant that Velazquez could enforce its lien for labor, despite not providing notice, so long as the subcontractor could provide evidence to segregate the value of the labor from the value of the materials and equipment. 

2.	Building Industry Association of Washington, et al. v. State of Washington and Thurston County Auditor, 543 P.3d 998 (2024). 

Building Industry Association of Washington and Soundbuilt Homes (collectively, “BIAW”) filed a declaratory judgment lawsuit objecting to a “document recording surcharge” that was paid by builders for affordable housing and related funds.  The document recording surcharge was enacted under RCW 36.22.240 and required county auditors to assess a $183.00 per recorded document surcharge.  One percent of the surcharge ($1.83) went to the auditors and the rest ($181.17) went to fund homeless housing and assistance funds.  BIAW challenged the surcharge as unconstitutional.  BIAW lost at the trial court level, appealed, and lost at the appellate court level.  

The appellate court held that the surcharge was a “tax”, not a “fee” because the primary purpose was to “alleviate the housing crisis by financing certain funds, which is a public benefit.”  Only one percent is sent to the auditors to assist with their collection efforts, which is more akin to a service fee.  

Moreover, the appellate court held that the tax was an “excise tax”, not a “property tax” and thus not subject to a uniformity requirement imposed by the state constitution.  This was because the “tax” was not levied on property ownership, but rather on the exercise of rights associated with owning property.  Individuals were required to pay the surcharge when they engage in activities associated with  owning property like recording a deed, mortgage, or power of attorney to convey real property.  They are also required to pay the surcharge when they record judgments, writs, name change orders, etc., which are activities unrelated to real property.  Thus, the surcharge is related to an activity or transaction, not property ownership and is therefore an “excise tax” not a “property tax.”

3.	Tang Real Estate Investments, Corp, v. Escrow Services of Washington, et. al., Court of Appeals (Div. 1) 2024 WL 1506460.

A real estate development company (Tang) brought an action against escrow company (Escrow Services of Washington, or “ESW”), lender (Kiavi), assignee lender, and servicers for damages on two loan refinance transactions where the escrow agent absconded with the escrow funds before all escrow conditions were satisfied.  The trial court dismissed Tang’s claims against the ESW, Kiavi, its assignees, and loan servicers because it concluded that Tang bore the risk of loss at the time of the escrow agent’s defalcation.  Tang appealed and the appellate court reversed.  

Kiavi funded Tang’s refinance loans.  ESW “was to make all necessary payments to satisfy all existing liens” as a condition precedent to closing on the new loans with Kiavi.  According to the pleadings, escrow officer Aurora Rivera, of ESW “failed to follow the detailed closing instructions of Kiavi” and instead used the funds held in trust by ESW for personal benefit. 

The appellate court stated that where, as here, escrow funds are embezzled prior to the closing of escrow, three Washington cases set forth the controlling legal principles:  Lechner v. Halling, 35 Wash.2d 903 (1950), Lieb v. Webster, 30 Wash.2d 43 (1948), and Angell v. Ingram, 35 Wash.2d 582 (1950).  The rule is that when an escrow agent absconds with money held as a deposit, the loss falls on the person or party for whom escrow is acting as the agent.  Here, taking the allegations in the pleadings as true, ESW had not completed the applicable escrow instructions – which included satisfying pre-existing loans – and was therefore holding the funds as an agent of Kiavi at the time the funds were absconded.  Under the three cases cited above, Kaivi must therefore bear the risk of loss.  The trial court’s dismissal of Tang’s claims against Kiavi was therefore in error.  

The appellate court held that Kiavi’s assignees and servicers must also bear the risk of loss since the assignees and servicers accepted payments under contracts and thereby assumed the risk of those contracts, including risk of loss from defalcation.  Dismissal of Tang’s claims against them was therefore also in error. 

The defense argued that Tang selected ESW as escrow agent and should bear the risk of the defalcation.  The appellate court cited the Angell case in its confirmation that Tang’s selection of ESW to provide escrow services is “immaterial to our analysis” absent evidence that Tang knew of, consented to, or approved of ESW’s and Rivera’s malfeasance.

