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March 2, 2024
VIA EMAIL


Washington Department of Revenue 
Administrative Review and Hearings Division
Attn: Steven Lee, Tax Review Officer
PO Box 47460
Olympia, WA 98504-7460


Re:	Pioneer Title Company of Washington
Reg. No. 601-307-764
Docket No. 5586539
Dear Mr. Lee:
[bookmark: _Hlk27661931]This letter is to supplement the petition for review filed by Pioneer Title Company of Washington (“Pioneer”) on December 11, 2023.
This appeal involves the assessment of retail sales tax and retailing business and occupation (“B&O”) tax on Pioneer’s customers’ county recording fees. County recording fees are a tax imposed on the customer and are not part of the “selling price” of Pioneer’s escrow services. Accordingly, Pioneer respectfully requests that the Department cancel its assessment.
FACTS
Pioneer is Washington corporation with its principal place of business in Pullman, Washington. Pioneer is a title company licensed and regulated by the Washington Office of the Insurance Commissioner. Pioneer provides a variety of escrow, title insurance, and other services related to real property transactions to customers in Lincoln and Whitman Counties.
During the period at issue (2018-2021), Pioneer collected retail sales tax and paid B&O tax on its title insurance and escrow services. However, Pioneer (like other title companies across Washington) did not collect sales tax or pay B&O tax on its customers’ payment of county recording fees. 
Under Washington law, title companies may advance its customers’ recording fees, but only if the advance is “promptly reimbursed.” WAC 284-29-255(5). Consistent with this rule, Pioneer advanced its customers’ recording fees and was promptly reimbursed by customers. Pioneer did not collect sales tax on these reimbursed customer recording fees.
The Audit Division audited Pioneer for the period 2018 through 2021 and assessed sales tax and retailing B&O tax on customers’ recording fees.
ISSUES
[bookmark: _Hlk87605575]Are Customers’ payment of recording fees consideration for “escrow services”?
DISCUSSION
Pioneers’ customers’ payments of recording fees are not subject to sales tax because county recording fees are taxes imposed on parties for the privilege of recording a document and are not consideration for an escrow or title insurance service.
Retail sales tax is imposed on retail sale of “[a]bstract, title insurance, and escrow services.”  RCW 82.08.020(1)(c), 82.04.050(3)(a). The measure of the sales tax is the “selling price.” RCW 82.08.020(1). “Selling price” is defined to include “the total amount of consideration … for which … services … are sold ….” RCW 82.08.010(1)(a)(i). While the selling price includes the recovery of “all taxes imposed on the seller, and any other expense of the seller, the selling price does not include “[a]ny taxes legally imposed directly on the buyer that are separately stated on the invoice, bill of sale, or similar document given to the buyer.” RCW 82.08.020(1); WAC 458-20-108(4)(c). Recording fees in Washington are excise taxes imposed on parties for the privilege of recording documents. The recording fees are separately stated for customers and, under Washington law, cannot be borne by the title company. 
Recording Fees Are Excise Taxes on Customers’ Recording of Real Property Transaction Documents.
[bookmark: _Hlk87638060]Although labeled “fees,” recording fees are primarily “surcharges” imposed by the Legislature to fund various general public benefits. As examples, RCW 36.22.250 imposes a $183 per instrument “surcharge” to fund affordable housing and homeless services[footnoteRef:1] and RCW 36.22.240 imposes a $2.50 surcharge for growth management planning and environmental review. [1:  Prior to July 23, 2023, the $183 was imposed as four separate surcharges under RCW 36.22.176 ($100 surcharge for permanent supportive housing), RCW 36.22.178 ($13 surcharge to fund affordable housing), RCW 36.22.179 ($62 surcharge for local homeless housing and assistance), and RCW 36.22.17901 ($8 additional surcharges for homeless housing and assistance). See Laws of 2023, ch. 277.] 

Less than two weeks ago, the Washington Court Appeals confirmed that these recording surcharges were excise taxes. Bldg. Indus. Ass'n of Washington v. State, No. 57502-7-II, 2024 WL 799629, at *5 (Wash. Ct. App. Feb. 27, 2024). The surcharges were a “tax” rather than a “fee” because “the primary purpose of the document recording surcharge is to raise revenues for desired public benefits” and not to regulate an activity or provide a service. Id. at *3-4. The court went on to conclude that the surcharges were “excise taxes” (rather than property taxes) because the taxes were not imposed on the mere ownership of property. Id. at *4. Rather, “[i]ndividuals are required to pay the document recording surcharge when they engage in certain activities or transactions relating to real property like recording a deed ….” Id. at *5.
Recording Fees (Taxes) Are Separately Stated for Customers.
The “selling price” of retail sales does not include taxes imposed on the customer as long as the taxes are separately stated on an invoice or other document given to the buyer. WAC 458-20-108(c). Pioneer’s customers’ recording fees are separately stated from Pioneer’s escrow and title insurance fees on customer statements.
Real estate transactions are heavily regulated under federal and state law. For example, every residential real estate transaction with a federally insured mortgage is required by federal law to include a disclosure to the parties of all closing costs in a federally prescribed settlement statement (a Consumer Financial Protection Bureau (“CFPB”) Closing Disclosure or a HUD-1 Form). Charges for escrow and title services are disclosed in HUD-1, Section 1100 (Title Charges) or the CFPB Closing Disclosure section for “Services Shopped for by Borrower.”  Recording fees and the real estate excise tax are separately disclosed in HUD-1, Section 1200 (Government Recording and Transfer Charges) and the CFPB Closing Disclosure section for Taxes and Other Government Fees. See copies of the HUD-1 and CFPB Disclosure Schedules as Exhibits A and B. [JESSE:  DO I HAVE THIS RIGHT? ARE THERE OTHER SIMILAR DISCLOSURES FOR OTHER TRANSACTIONS?]
Pioneer Is Prohibited Paying for Customers’ Recording Fees.
Washington law prohibits title companies from bearing or absorbing its customers’ recording fees. “A title company may advance the recording fees for transactions for which the title company is either issuing the title insurance or conducting the escrow, or both, provided the title company is promptly reimbursed for the recording fees that it advanced.” WAC 284-29-255(5) (emphasis added). Thus, just as attorneys may advance but not bear their clients’ litigation expenses, title companies may advance but not bear clients’ recording fees. Compare WAC 284-29-255(5) and Rules of Professional Conduct (RPC) 1.8(e) (“a lawyer may advance … expenses of litigation, including court costs, … provided the client remains ultimately liable for such expenses.”).
Recording fees are the customers’ tax. While Pioneer may advance the customers’ tax, the recording fees remain the customers’ tax. The customer’s payment of its own taxes is not consideration for Pioneer’s escrow service or the payment of a Pioneer costs and, accordingly, is not subject to sales tax.
D.	Audit Response 
The Audit Division’s response is largely devoted to a Rule 111 analysis rather than focusing in whether recording fees are part of the “selling price” of the escrow or title services. WAC 458-20-108(c) confirms that the “selling price” does not include separately itemized taxes imposed on the customer.
The Audit Division suggests that the case is controlled by the fact that county officials “looks to” Pioneer to pay the required recording fees. See Audit Response at 2. However, this does not transform the recording fees into consideration for Pioneer’s escrow or title service. They remain a customer tax for which Pioneer is not and cannot be liable. See WAC 284-29-255(5).
Under the Audit Division’s reasoning, a retailer that advances its customer’s sales tax when making a retail sale on credit or installment would be required to collect sales tax on the customer’s reimbursement of the advanced sales tax. While the Department of Revenue certainly “looks to” the retailer for payment of the customer’s sales tax, the sales tax remains the customer’s liability and is not part of the of the “selling price.” WAC 458-20-108(4)(c). The same is true with respect to recording fees (taxes) advanced by title companies.
CONCLUSION
Customer are required to pay sales tax on the “selling price” for escrow services provided by Pioneer. The selling price does not include recording fees (taxes) that are (i) imposed on and required to be paid by customers and (ii) separately stated from the escrow fees on customers’ closing disclosures.
We greatly appreciate your consideration of Pioneer’s petition and look forward to discussing the matter with you at the hearing on March 21, 2024.




Sincerely,
Perkins Coie LLP
Robert L. Mahon
cc:	Steve Reitcheck, Audit Division
Jesse Hamilton, Pioneer Title

bcc:	BCCNameList
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