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	JUDICIAL COMMITTEE REPORT – April 15, 2024

1.	Building Industry Association of Washington, et al. v. State of Washington and Thurston County Auditor, 543 P.3d 998 (2024). 

Building Industry Association of Washington and Soundbuilt Homes (collectively, “BIAW”) filed a declaratory judgment lawsuit objecting to a “document recording surcharge” that was paid by builders for affordable housing and related funds.  The document recording surcharge was enacted under RCW 36.22.240 and required county auditors to assess a $183.00 per recorded document surcharge.  One percent of the surcharge ($1.83) went to the auditors and the rest ($181.17) went to fund homeless housing and assistance funds.  BIAW challenged the surcharge as unconstitutional.  BIAW lost at the trial court level, appealed, and lost at the appellate court level.  

The appellate court held that the surcharge was a “tax”, not a “fee” because the primary purpose was to “alleviate the housing crisis by financing certain funds, which is a public benefit.”  Only one percent is sent to the auditors to assist with their collection efforts, which is more akin to a service fee.  

Moreover, the appellate court held that the tax was an “excise tax”, not a “property tax” and thus not subject to a uniformity requirement imposed by the state constitution.  This was because the “tax” was not levied on property ownership, but rather on the exercise of rights associated with owning property.  Individuals were required to pay the surcharge when they engage in activities associated with  owning property like recording a deed, mortgage, or power of attorney to convey real property.  They are also required to pay the surcharge when they record judgments, writs, name change orders, etc., which are activities unrelated to real property.  Thus, the surcharge is related to an activity or transaction, not property ownership and is therefore an “excise tax” not a “property tax.”  

2.	Relationship of this case to Pioneer Title Company of Washington (“Pioneer”).  

	Discussion led by JP Kissling where Pioneer was assessed retail sales tax and retail B&O tax on payment of customers’ recording fees.   

3.	Tang Real Estate Investments v. Escrow Service’s of Washington, Ct. of Appeals, Div 1 (filed April 8, 2024).

	Any judicial committee member volunteers to summarize?  
