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April 15, 2024

Policy Division 
Financial Crimes Enforcement Network
P.O. Box 39
Vienna, VA 22183

	Re:	Docket Number FINCEN-2024-0005
		RIN 1506-AB54
		Comments on Proposed Rules – Anti-Money Laundering 
		Regulations for  Residential Real Estate Transfers

Dear Director Gacki:
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The Washington Land Title Association (WLTA) is deeply concerned that the proposed rules will subject its members to enormous compliance burdens, and yet result in huge numbers of reports that will do little to advance law enforcement. The WLTA shares many of the concerns advanced by the American Land Title Association (ALTA) in its own comments.  The WLTA supports the ALTA’s recommended changes to the rules.  The purpose of this letter is not to merely echo ALTA’s comments, but to emphasize our concerns with the burden of compliance and the effect the rules will have on our members.

The WLTA’s members are title insurers and title agents licensed to do business in the State of Washington. Our members perform title and settlement services for individuals and businesses buying and selling property in Washington, and for the lenders involved in those transactions.  Some of our members are branches of national title insurance companies.  The majority of our members are locally owned title insurance agents.  Some of our agents have been family owned for generations.  Any new federal compliance requirement will affect all of our members, but the financial burden will fall most heavily on small agents with limited staff.






When WLTA members perform settlement services to close the typical residential sale in Washington, they need to coordinate with the seller’s lenders, verify that the property taxes have been paid, work with the buyer’s lender, and prepare the necessary paperwork for the parties to sign.  Our members collect incoming payments from buyers or their lenders, nearly all sent by wire.  They then use the funds to pay off mortgages and other monetary encumbrances, ensure that the deed and any mortgage get recorded with the county, and deliver proceeds to the seller. 

Each of our members must file the rates that it charges for the above services with the state.  For most routine closings a single comprehensive fee is charged, usually based on the sales price of the property.  Those rates vary from member to member, reflecting local markets and local real estate practices.  FinCEN’s own estimate is that the proposed rule will cost the land title industry $453.9 million per year.  With FinCEN estimating that the rule will generate 850,000 reports per year, that’s a cost of $534 per report.  The $534 per report cost would comprise a significant percentage of the fee charged on residential transactions, more than many WLTA members could absorb at their current filed rate.  With the cost of compliance being so high, changes to the rules should be considered that will necessitate reporting only when it is likely to lead to actionable information.

The proposed rule should have a nominal dollar threshold of $1,000, making it unnecessary to report any transaction with consideration below that amount.  Without any dollar threshold reporting will be necessary on a huge number of transactions yielding no information that would be useful for enforcement purposes.  Title to real property is transferred all the time with no consideration changing hands.  Examples would be deeds between spouses following a divorce, deeds to create community property or separate property, to add a relative to title, transfer to an individual owner’s estate planning trust, or simply to correct the name or legal description used on a prior deed.  The deed form most commonly used in Washington for these transactions is a quit claim deed.  In King County, Washington, 14,380 quit claim deeds were recorded in 2022.  Review of a sample of those deeds revealed only 4% involved transactions where consideration was paid.  The other 96% involved no money at all.  The rule should focus on the transactions involving consideration because those are the only ones likely to yield information about money laundering.  A $1,000 threshold would ease the reporting burden on WLTA members, and save FinCEN from having to devote resources reviewing transactions with no enforcement potential. 

The proposed rule’s requirement to report the account number from which a buyer makes payment is not grounded in how those payments are received.  Washington has a good funds law.  That law prevents WLTA members from making any disbursements at closing that are not being made from collected funds. The result, in Washington and every other state with a similar law, is that funds received in connection with closings are nearly always wired funds. The bank notices that wired funds have been received do not include the account number of the individual customer who provided those funds.  But even if WLTA members were able to obtain the full account number that provided the funds, it would be of questionable use for enforcement purposes.  Wired funds by their very nature are transmitted by banks that are already subject to anti-money laundering rules.  The proposed rule should minimize requirements that add no real value to enforcement.  If any payment information is required, it should be limited to that provided by the sender at time of payment.  

It is critical that the rule include an explicit good faith attempt provision.  Many parties to real estate transactions will cooperate with only some of the information requests, or not at all.  Our members should be able to report all information they can obtain in the ordinary course of business, without being forced to independently investigate and verify information for the parties to the transaction.  Where normal compliance is likely to cost our members $534 for each report we prepare, we should not have to choose between spending a vastly greater sum when cooperation is lacking or face a penalty from FinCEN.  The rule should recognize that a good faith effort is sufficient.

The foregoing areas are some of those of greatest concern to the WLTA and its members.  But in order to reduce the burden of compliance and to focus on information that is likely to lead to enforcement action, the WLTA supports and seconds ALTA’s proposed rule changes.  Specifically, the final adopted rule should include:

· An exemption from reporting for transactions involving consideration of less than $1,000.
· Amending § 1031.320(b)(2) to exempt transfers where (a) the transferor is the managing or sole member of a transferee entity, or (b) the transferor is the settlor of a transferee trust. 
· Removal of the requirement to report beneficial ownership information that is already being collected by FinCEN pursuant to the Corporate Transparency Act, or to allow the reporting of a FinCEN ID.
· The trust reporting requirement should align with the data typically found on trust certifications issued under the law of the state where the property is located.
· Limiting the information required regarding payments to the amount paid, or at least requiring nothing more than the information that the bank makes available with a wire transfer, or what is on the face of a tendered check.
· Eliminating the requirement to report seller or transferor data, or limit the duty to the seller’s name and address.
· Update 320(b)(1) to utilize the definition of “residential real property” under (j)(7) and in addition limit determination of whether a property is residential real property to the information provided in the real estate sales contract or purchase and sale agreement.  Section (b)(1) should be amended to read as follows:
Reportable transfer.
(1) Except as set forth in paragraph (b)(2) of this section, a reportable transfer is a transfer where the sales agreement states there is a transfer of residential real property, to a transferee entity or transferee trust where such transfer does not involve an extension of credit to a transferee that is:
(i) (A) Secured by the transferred residential real property; and
(B) Extended by a financial institution that has both an obligation to maintain an anti-money laundering program and an obligation to report suspicious transactions under this chapter.
· Changing the requirements for entering into a designation agreement under 320(c)(3) to allow blanket agreements with partners to cover transactions where they are likely to be in the reporting cascade such as a title insurer agreeing to do reports for an agent if they are providing title insurance in the transaction.
· Allowing the reporting person to rely on a representation from the transferee entity that the transferee entity is subject to one of the exemptions in 320(j)(10).  This can be accomplished by updating 320(e)(3) to read as follows:
The reporting person may rely upon information provided by the transferee or their representative for purposes of determining if a transferee is a transferee entity or transferee trust  under paragraph (j)(10) of this section or the reporting obligations described in paragraphs (e)(1) and (e)(2) of this section, provided the transferee or their representative certifies in writing, to the best of their knowledge, the accuracy of the information. 
· Exempting reporting where a party or beneficial owner is a minor.
· Providing an explicit good faith attempt provision by adding the following:
		320(n) Good Faith Attempt
No penalty may be imposed with respect to any incorrect or incomplete Real Estate Report except upon a showing that the reporting person did not act in good faith in the collection of information from the transferee and transferor. 
· Amending subparagraph (k) to include guidance to select an option of “not applicable” (N/A) or “not provided by transferee or transferor” when the information is unavailable or irrelevant.
· Adopting a full year implementation period from publication of the final rule.
· Foregoing any expansion of the Geographic Targeting Orders (GTO) during the rulemaking process and allowing the GTO to expire before the new rule goes into effect.

The WLTA appreciates the opportunity to comment.  I can be reached at CTrummel@wfgtitle.com if you have questions.  

Sincerely,

Craig Trummel

Craig Trummel
President, Washington Land Title Association
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